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OF THE UNITED STATES
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Act of 1949, as amended
J
Counsel for claiﬁant: Condor, Youngman, Gibson & Gault

By John C, Youngman, Jr., Esq.

AMENDED FINAL DECISION

Under.date oféNovember 15, 1967, this claim was denied for lack of
proof. Thereafter; a Final Decision in denial of the claim was entered on
October 8, 1969. An oral hearing was requested by claimant, through
counsel, and on Maréh 11, 1971, such oral hearing was held at which time
the claimant submittéd additional evidence, including testimony and docu-
mentation in suppoft of the claim,

i

Upon consideration of claimant's objections and the supporting evi-
dence, in light of the enéire record, the Commission now finds that claim-
ant owned 375 shares of stock or all outstandirg shares of a Cuban cor-
poration known as McKenzie Construction Company, S.,A., This corporation
was doing busineqs in Cuba in activities such as the mining of sand, con-
struction work and pipe-lineg; and that on or about January 1, 1960, the
Government of Cuba forced claimant to leave Cuba and the assets of the
corporation were taken at that time,

The aforesaid corporation was organized under the laws of Cuba and
does not qualify as a corporate ‘‘national of the United States" defined

under Section 502(1)(B) of the Act. 1In this type of situation, it has

been held that an American stockholder is entitled to file claim based
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upon an ownership interest therein. (See Claim of Parke, Davis & Company,

Claim No. CU-0180, 1967 FCSC Ann. Rep. 33.) Therefore, claimant, a
national of the United States since birth, is entitled to file this claim
for the interest owned in the Cuban enterprise.

The Act provides in Section 503(a) that in making determinations with
respect to the validity and amount of claims and value of properties,
rights, or interests taken, the Commission shall take into account the
basis of valuation most appropriate to the property and equitable to the
claimant, including but not limited to fair market value, book value, go-
ing concern value or cost or replacement.

The question in all cases will be to determine the basis of valuation
which under the particular circumstances is "most appropriate to the prop-
erty and equitable to the claimant”. This phraseology does not differ
from the international legal standard that would normally prevail in‘tﬁé
evaluation of nationalized property. It is designed to strengthen that
standard by giving specific bases of valuation that the Commission shall
consider.

According to the evidence of reccrd, the corporation owned and
operated a sand mill at or near Cienfuegos, Cuba, pursuant to a long term
lease, and such mill included a sand plant, heavy equipment, access roads,
railroad sidings and real property, such as buildings for offices, living
quarters, warehouses, along with household furnishings and appliances.
Further, the corporation was engaged in construction work for the Cayo
Frances Project, a governmental activity, and had laid pipe lines for some
of the major oil companies in Cuba.

In reaching the value of the corporate property in question, the Com-
mission has carefully considered all evidence of record, including the
testimony of claimant, affidavits of fcrmer employees, certified lists of
equipment sold to claimant by the manufacturers, photographs and a balance
sheet prepared at the time of loss for the McKenzie anstruction Company,

S.A., which was dated December 31, 1959,
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The Ccmmission finds that the balance sheet, as supported by the
entire record, is the most appropriate to the property and equitable to
the claimant; that this balance sheet shows total assets of $1,349,860.00
and liabilities of $46,037.00, or a net worth of $1,303,523.00; and that
claimant, as the sole stockholder, suffered a loss in that amount within
the meaning of Title V of the Act.

The Commission has decided that in certifications of loss on claims
determined pursuant to Title V of the International Claims Settlement Act
of 1949, as amended, interest should be included at the rate of 6% per
annum from the date of loss to the date of settlement (see the Claim of

Lisle Corporation, FCSC Claim No. CU-0644), and in the instant case it

is so ordered.

It will be noted that the total amount of loss found hE?EiL is in
excess of the amount asserted by claimant, or the sum of $949,326.30.
However, in determining the amount of loss sustairned, the Cormmission is
not bound by any lesser or greater amounts which may be asssrted by claim-

ant as the extent thereof.
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Accordingly, the following Certification of Loss will be entered, and
in all other respects the Final Decisioun, as amended herein, is affirmed.

CERTIFICATION OF 1OSS

The Commission certifies that FRED McKENZIE suffered a logs, as a re-
sult of actions of the Government of Cuba, within the scope of Title V of
the International Claims Settlement Act of 1949, as amended, in the amount
of One Million Three Hundred Three Thousand Five Hundred Twenty-Three
Dollars ($1,303,523,00) with interest thereon at 6% per annum from
January 1, 1960 to the date of settlement,

Dated at Washington, D, C,, and

entered as the Amended Final
Decision of the Commission

0eT % G190

NOTICE TO TREASURY: The above~-referenced securities may not have beeén sub-

mitted to the Commission or if submitted, may have been returned; accord-
ingly, no payment should be made until clalwdwt astablishey vetentzion of
the securities or the loss here certified.

The statute does not provide for the payment of claims against the
Government of Cuba, Provision is only made for the determination by the
Commission of the validity and amounts of such claims., Section 301 of the
statute specifically precludes any authorization for : clouu for
paymant of these claims. The Commission i3 required
findings to the Secretary of State for possible use in futuLL »Fe tLations
with the Goveroment of Cuba,
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N
IN THE MA’_I‘TEB ofF THE CLAIM OF
. Claim No,CU-2987
FRED McKENZIE }
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Under the International Claims Settlement
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Appeal and objections from a Proposed Decisicn entered on November 15,
1967; Oral Hearing scheduled but continued; Hearing on the record,

Hearing on the record held on September 24, 1969

" FINAL DECISICN

The Commissiecn issued ité_Pr@posed Decision in this claim on
November 15, 1967, denying the claim for the reason that claimaht '
failed to establisﬁ ownership of rights and intérests in prdpérty
‘which was nationalized or otherwise taken by the Government @f‘Cubaa
Thereafter, claimant objected to the Pf@posed Decision and submitted
a list of personal property but has failed to submit supp@rting'inf@r- 
mation or evidence relating to ownership, loss and value-of the prop-
erty, subject of the claim,

An Oral Hearing was scheduled on March 21, 1968, but was contiﬁ—
ugd by counsel. No further request was made by claimant or counsel
for an Orai Hearing. Thereafter, the Cowmmission forwarded several
letters to claimant, through counsel, wherein suggestions were made
toward establishing_this claim, ‘No respense to these letters ha; been
réceived by the CommiSsiontand né supporting evidence has been submitted

by the claimant.
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Full consideratien having been given to the objections of the
claimant, and the entire record, including claimant's objections having
been reviewed, and general notice of the Proposed Decision having been
given by posting for 30 days, it is

ORDERED that the Proposed Decision be and the same is hereby

entered as the Final Decision of the Commission in this claim.,

Dated at Washington, D. C.,
and entered as the Final
Decision of the Commission

ocT 8 1969
(mMQ -3 ﬂwﬁ&n

Leonard v. Bs Sutton, Chairman

A I

Theodore Jaffe, Commissioner

S&’w) Fresabr

Sidney Freidberg, Commissioner
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Counsel for claimant: Condor, Youngman, Gibson'and Gailt

By: John C. Youngman, Jr., Esq.

PROPCSED DECTSTION

This claim against the Government of Cuba, filed under Title V
of the Internatiornal Claims Settlement Act of 1949, as amended, in .
the amount of $949,32€.20, was presented by FRED McKENZIE and is based
upcn the asserted loss of real and personal property, including the

asgets of the Mc¥enzle Construction Company, S.A., located in Cuba.

I

Claimant has been a rational of the United States since hig oirth
in the Uni%ed States. .

Under Title V of the Intermgblicnal Claime Settlement Act of
1949 [78 Stat. 1110 (1964) 22 U.5.C. §§1643-1643k (196L), as amended,
T9 Stat. 988 (1965)], the Commissicn is given jurisdiction over claims
of nationals of the United Statss against the Government of Cuba, Sec-,
tion 503(a) of the Aet provides that the Commission shall receive and e
determine in accordance with applicable substantive law, including in-
ternational law, the amount and validity of claims by nationals of the
Unilted Stabes against the Geovernment of Cuba arising since January 1,
1959 for ‘ I

losses resulbting from the nationalization, ex-
propriation, intervention or other taking of,
or special measureg directed against, property
including any righte cr interests therein owned
wholly or partially, directly or indirectly at
the time by nationals of the United States.
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Section 502(3) of the Act provides:

The term ‘property' meauas any property, right,

or interest including any leasehold interest,

and debts owed by the Government of Cuba or

by enterprises which have been nationalized,
expropriated, intervened, or taken by the Govern-
ment of Cuba and debbs which are a charge on
propersy which hes been nationalized, expro-
-priated, intervened, or taken by the Government
of Cuba.

Section 504 of the Act provides, as to ownership of claims, that

(a) A claim shall rot be considered under sec-

tion 503(a) of this title unless the property on
which the claim was based was owned wholly or
partially, directly or indirectly by a national

of the United States on the date of the loss and

if considered shall be congidered only to the ex-
tent the claim has been held by one or more nationals
of the United States continuously thereafter until
the date of filing with the Commission.

The Regulations of the Commission provide:
The claimant shall be the moving party and shall
have the burden of proof on all issues involved
in the determination of his claim. (FCSC Regs,
45 C.F.R. §531.6(d) (Supp. 1967).)
Claim was asserted herein for the loss of certain real and personal
property, located in Cuba, including the assets of the McKenzie Construc-

tion Company, S.A. By Commission letter of June 20, 1967, claimant was

advised, through counsel, as to the type of evidence proper for submis-

‘sion to establish this claim under the Act. In. letter of July 19, 1967,

counsel requested an exbtension of time to submit supporting evidence;
and in Commissicn letter of July 21, 1967, the time to submit such sup-
porting data was extended for 45 days.

Tn Commission-letter of September 7, 1967, counsel and claimant
were invited to submit any evidence available to them within 45 days
from that date, and they were infcormed. that, absent such evidence,
it might become necegsary to deterﬁine the eclaim on the basis of the
existing record. No evidence has been submitted. However, by letter
of September T, 1967, counsgl requested additional time to submit the
supporting information and evidence. Accordingly, in Commission letter
of September 12, 1967, the Commission affirmed the extension of time
for 45 days. However, no response has becn made to the correspondence

of the Commission.
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The Commissicn finds that claimant has not met the burden: of
proof in thst he has failed to egtablish cwrership of rights and
interests in property which was naticralized, exprcpriated or étherw
wise taken by the Guovermmsrt of Cubs. Thus, the Coamisslon isrconu
-gtrained to deny this claim and it is hereby denied. The Ccmmissicn

deems 1t unnecessary to make determinaticns with respect to cther

elements of the claim.

Tated at Washington, D. Cs,
and entered as the Proposed
Decisgiocn of the Commigeicn

NOV 1 51967 ’ﬁ& fﬁﬁé% ?é

Ed#ard D. Re, Chairman

OZZ&» A28 IQ»//&,,

Theodore Jaffe, Comfssioner

v B LDy

IaVern R. Diiweg, Commissioner

NOTICE: Pursuant to the Regulations of the Commission, if no objections
are filed within 15 days after service or receipt of notice of this Pro-
posed Decision, the decision will be entered as the Final Decision of the
Commission upon the expiration of 30 days after such service or receipt
of notice, unless the Commission otherwise orders. (FCSC Reg., 45 C.F.R,
531.5(e) and (g) as amended, 32 Fed. Reg. 412-13 (1667).)
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